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1. Trustee is permtted to surcharge the debtor's
exenpt home for an earlier $25,000 judgnent awarded to
the trustee to nake the estate whol e and which
represented amounts that the debtor dissipated fromthe
proceeds of a lawsuit that was settled w thout court
aut hori zati on.

2. Trustee may not recover attorney's fees as the
debtor is not in civil contenpt: she did not fail to
conply with an order of the court, and only failed
to pay a nonetary judgnment. Contenpt sanctions
ordinarily may not be used with respect to failure to
pay a nonetary judgnent.



The opinion below is hereby signed. Dated: Novenber
28, 2005. P
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S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

Inre

)
)
KIM M ROSS- TUCKER, ) Case No. 03-1436
) (Chapter 7)
)

Debt or .

OPI Nl ON ADDRESSI NG TRUSTEE' S REQUEST TO
HOLD DEBTOR I N CONTEMPT AND TO SURCHARGE DEBTOR S EXEMPT PROPERTY

Thi s opi nion addresses the Chapter 7 trustee’s request to
hold the debtor, KimM Ross-Tucker, in contenpt and to surcharge
the debtor’s exenpt property (her honme) based on the debtor’s
failure to conply wwth a judgnment awardi ng the trustee, pursuant
to an earlier turnover notion, an anobunt representing proceeds of
a lawsuit that the debtor failed to disclose to the trustee. The
court will deny the trustee’s request for contenpt sanctions, but
will grant the request for surcharge.

I

On Cctober 20, 2004, Bryan S. Ross, the Chapter 7 trustee,
filed a Motion for Order Directing Debtor to Turn Over and
Account for Property of the Estate (DE No. 62). |In that notion,

the trustee alleged that the debtor failed to disclose her post-



petition receipt of $25,000 in proceeds relating to the
settlenment of a lawsuit filed by the debtor against Lloyd Credle
in the Superior Court for the District of Colunbia, and that the
debtor likew se failed to turn those funds over to the Chapter 7
trustee.

At a Decenber 16, 2004 hearing, the court heard evidence
t hat, when asked about the status of the lawsuit with Credl e at
the nmeeting of creditors, the debtor knowingly failed to disclose
to the Chapter 7 trustee that, prior to the conversion of her
case froma case under Chapter 7 to a case under Chapter 13, she
had received $25,000 in settlenent funds in connection with that
| awsuit. The court also heard testinony that nost if not all of
the settl enment proceeds had been expended by the debtor prior to
the conversion of her case and, although the debtor failed to
di scl ose the existence of the funds to the Chapter 7 trustee, at
| east sonme of the settlenment proceeds were used to repair the
debtor’s real property at 1002 Park Road, N. W, Wshington, D.C
whi ch the debtor has clainmed as exenpt in this bankruptcy case,
and that sone of the proceeds were used to pay creditors who
m ght have otherw se been creditors in the debtor’s Chapter 7
case.

In an oral opinion, the court held that, notw thstanding the
use to which the debtor may have put sonme of the settl enent

proceeds, the debtor’s failure to give proper notice to creditors



of the settlenment with Credle, and her failure to seek court
approval of its terns, rendered the debtor’s $25,6000 settl enent
of her lawsuit with Credl e an unaut horized conprom se. The court
further held that the funds constituted property of the estate
and that the Chapter 7 trustee was accordingly entitled to a

j udgnent against the debtor for the recovery of the $25, 000.

The opinion was followed by a final judgnent (DE No. 79,
entered Decenber 23, 2004), from which no appeal was ever taken
Accordingly, the court’s determ nation that the debtor was
unaut horized to enter into the settlenment with Credl e and that
the Chapter 7 trustee is entitled to a recovery of the $25, 000
representing estate property dissipated by the debtor is | aw of
t he case.

On February 23, 2005, the trustee filed a Mdtion to Show
Cause Wy Debtor Should Not be Held in Contenpt for Failing to
Pay Funds Ordered by the Court to be Turned Over to the Trustee
(DE No. 84). In addition to seeking an order directing the
debtor to show cause why she should not be held in contenpt for
failure to pay the funds as directed by the Court’s Decenber 23,
2004 judgnent, the notion further requested that, as a sanction
for the debtor’s failure to pay the funds to make the estate
whol e, the court consider surcharging the debtor’s exenpt
property. Specifically, the trustee requested that the court

surcharge the debtor’s exenption of her home, real property



| ocated at 1002 Park Road, N. W, Washington, D.C., so that the
trustee nay record the judgnment as a |lien against the real
property and thereafter sell the property through the foreclosure
process. Having held a hearing to address the Chapter 7
trustee’s request to surcharge the debtor’s exenpt property on
June 7, 2005, the court took the trustee’s notion under

advi senent .

In the neantine, and based, inter alia, upon the sane

conduct conpl ained of by the Chapter 7 trustee in seeking a
turnover of the $25,000 fromthe debtor, the U S. Trustee
commenced an adversary proceedi ng seeking an order denying the
debtor a discharge in bankruptcy (DE No. 81, filed January 21,
2005, commenci ng Adv. Pro. No. 05-10004). At a Septenber 19,
2005 hearing, the court issued an oral opinion granting sunmary
judgment in the U S. Trustee's favor, followed by a judgnent
denying the debtor a discharge in bankruptcy. |In its Septenber

19, 2005 oral opinion, the court held, inter alia, that the

debtor violated 11 U S.C. 8§ 727(a)(4) by know ngly and
fraudulently, in or in connection wth her bankruptcy case,
making a false oath by testifying fal sely about the status of her
| awsuit against Credle at the neeting of creditors, thereby
conceal ing property of the estate fromthe Chapter 7 trustee. No
appeal was taken fromthe court’s determ nation that the debtor

violated 11 U.S.C. §8 727(a)(4) by testifying falsely at the



nmeeting of creditors warranting a denial of discharge to the
debtor in bankruptcy, and the court’s opinion remains |aw of the
case.

[

The debtor objects to the trustee’s notion to surcharge her
exenpt property because (1) there has been no finding that the
debtor engaged in willful m sconduct or fraudul ent behavior, and
(2) allow ng the Chapter 7 trustee to surcharge a debtor’s exenpt
assets while the office of the U S. Trustee pursues a denial of
di scharge is repugnant and inconsistent in this case (DE No. 95,
filed May 25, 2005). For reasons explained in nore detail bel ow,
the court rejects the debtor’s argunents and will, in the
exercise of its discretion, permt the trustee to surcharge the
debtor’s exenpt property in the amount of the $25, 000 judgnent,
but the court will not hold the debtor in contenpt.

A

A “bankruptcy court may equitably surcharge a debtor’s
statutory exenptions when reasonably necessary both to protect
the integrity of the bankruptcy process and to ensure that a
debtor exenpts an anpbunt no greater than what is permtted by the

exenption schene of the Bankruptcy Code.” Latman v. Burdette,

366 F.3d 774, 786 (9th Cr. 2004); In re Karl, 313 B.R 827, 831
(Bankr. WD. M. 2004) (“Wen a debtor’s contenptuous conduct

i nvol ves the suppression of estate property, or when a debtor



fails to adequately explain its loss, a court may surcharge the
debtor’s exenptions in an effort to prevent a fraud on the
bankruptcy court and to protect creditors by preventing the
debtor fromsheltering nore assets than permtted by the
Bankruptcy Code.”).?

Al though the trustee’s notion characterizes its request for
a surcharge as a sanction, “the purpose is not to ‘punish’ the
debtor, but to reach an equitable result by preserving the spirit
of the Bankruptcy Code and the creditors’ reasonabl e expectations
in the event of liquidation.” [d. (surcharging debtors’
homest ead exenption to the extent of the value of a vehicle based
on the debtors’ failure to turn the vehicle over to the trustee
and for thwarting the trustee’'s efforts at recovering the
vehicle); Latman, 366 F.3d at 783 (“The aimof this renedy was
not to punish the [debtors], but instead was to protect the
creditors of the bankruptcy estate. The surcharge renedy
maxi m zed the val ue of the bankruptcy estate, by ensuring that
the [debtors] did not exclude fromtheir estate assets valued in
excess of their permtted exenptions.”).

If the debtor is permtted to retain the benefit of the

$25,000 in settlenent proceeds -- estate property that she failed

1 Although Karl involved a failure to conply with a court
order, giving rise to a finding of civil contenpt, the rationale
of Karl and the other decisions authorizing surcharge of the
debtor's exenptions does not require the existence of contenpt as
a condition to granting surcharge.
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to turn over to the trustee and which shoul d have been avail abl e
for distribution to creditors in this bankruptcy case — and at
the sane tine is permtted to safeguard the full val ue of her

cl ai mred honest ead exenption, she [has] “pocket[ed] funds that

bel onged to creditors by sheltering nore assets than permtted by
t he exenption schene of the Bankruptcy Code.” |1d. at 783.
Allowi ng the trustee to surcharge the debtor’s exenpt property in
this bankruptcy case will “sinply ensure[] that [the debtor]
retain[s] the full value, but no nore than the full value, of
[her] permtted exenptions.” 1d. at 785. This is an equitable
result under the circunstances.

The debtor argues that her exenpt assets should not be
surcharged because there has been no finding that the debtor
engaged in wllful msconduct or fraudul ent behavior. She urges
that her failure to seek approval of the settlement with Credle
arose from her ignorance of her obligation first to seek such
approval fromthe court; that she had schedul ed the | awsuit on
her schedul es; and that the proceeds were used in large part to
pay creditors who woul d have otherwi se had clains to be paid in
the Chapter 7 case. The court, however, has previously found,
and it is law of the case, that the debtor’s failure to disclose
the exi stence of the settlenment proceeds to the Chapter 7 trustee
at the nmeeting of creditors constituted a violation of §

727(a) (4) (A warranting the denial of a discharge to the debtor



in this bankruptcy case. Inplicit, if not explicit, in the
denial of a discharge, is a finding that the debtor has in sone
way abused the bankruptcy process. Latman, 366 F.3d at 782
(deni al of discharge is a punitive renmedy designed to “punish[]
debtors for m sconduct in the bankruptcy process.”). The
trustee’s claimto the $25,000 in this case “arises fromthe
debtor[’s] wllful breach of a positive statutory duty to deliver
and account for property of the estate,” and as such invol ves at
| east sonme neasure of wongful conduct on the debtor’s part. In
re Ward, 210 B.R 531, 538 (Bankr. E.D. Va. 1997).

Even if the court had nade no express finding that the
debtor engaged in “w Il ful m sconduct or fraudul ent behavior,” it
is law of the case that the $25,000 in settlement proceeds
retai ned by the debtor was property of the estate that should
have been disclosed to the Chapter 7 trustee and that the debtor
was required to pay an anount equal to that $25,000 to the
Chapter 7 trustee to make the estate whole. Although the
debtor’s conduct may be conparatively |ess offensive than that of
debt ors who engage in nore cal cul ated schenes to defraud
creditors through the conceal nent of assets, the degree of
wrongdoi ng attri butable to the debtor’s conduct is not the only
rel evant factor the court nmust consider. It is equally inportant
to assess the extent to which unsecured creditors have been

unfairly prejudiced by the debtor’s willful conduct, and whether,



under the circunstances, it is fair to permt the debtor to
retain the benefit of funds that the bankruptcy court has
determ ned bel onged to the estate. Gven that the court has, in
fact, found that the debtor engaged in willful m sconduct, and
given that there are other relevant factors that support the
remedy of surcharge in this case (such as unfair prejudice to
creditors arising fromdissipation of $25,000 that would have
been available to creditors), the court rejects the debtor’s
argunent that the renedy of surcharge is inappropriate because
there has been no finding of willful m sconduct or fraudul ent
behavi or.

The court rejects the argunent that surcharge is
I nappropri ate because the estate was not harmed to the extent
that clainms were paid that woul d have been entitled to paynent in
the Chapter 7 case. That argunent was rai sed by the debtor and
rejected by the court when the Chapter 7 trustee pursued his
Motion for Order Directing Debtor to Turn Over and Account for
Property of the Estate. The judgnent for $25,000 precludes the
debtor fromraising the i ssue anew. Mbdreover, those creditors
whose clainms remain unpaid were deprived by the debtor’s
di ssi pation of the $25,000 of a dividend through distribution of
t hat $25,000. The proceeds in large part went to clains for
repairing and inproving the debtor’s hone (the exenpt property at

issue), and to nortgage charges against it, and that is a factor



that weighs in favor of the court’s determ nation that the exenpt
property ought to be nmade subject to surcharge. |[In any event,
because the debtor was found to be at fault in this case, both by
way of the judgnent agai nst her for $25,000 and by way of the
deni al of discharge, matters that remain |aw of the case, the
trustee ought not be put to the expensive burden of an inquiry
regardi ng what clains were fully paid by the debtor out of the
$25, 000, > whet her they woul d have been unsecured clainms had they
not been paid such that they would have shared in a Chapter 7

distribution,® and what pro rata distributions would have been

2 |f an unsecured claimwas only partially paid by the
debtor, the holder of the claimwould still be entitled to a pro
rata distribution in the Chapter 7 case up to the unpaid anount
of its claim Moreover, because holders of clains fully paid
woul d have no occasion to file a proof of claimin the Chapter 7
case, it is entirely specul ati ve whether the holders of such
clainms that were incurred after the conmencenent of the case
woul d have filed clainms in the Chapter 7 case had their clains
not been paid.

® Fully secured clainms would be unaffected by the Chapter 7
case, and would not receive a distribution of the $25,000 by the
Chapter 7 trustee. One entity paid after receipt of the $25, 000
was the debtor’s nortgagee, Bank of Anerica. Mreover, sone of
the clains paid were for repair work on the debtor’s hone for
which a nechanic’s |lien could have been obtained. The debtor
fully exenpted her hone, and it ceased to be property of the
estate when no one tinely objected to the clainmed exenption. 11
U S C 8§ 522 paragraphs (b) and (I). As no |onger property of
the estate, the hone became unprotected by the stay of 11 U S.C
8§ 362(a) barring certain acts against property of the estate.
See 11 U. S.C. 8 362(c)(1). Accordingly, the entities performng
repair work after the debtor received the $25,000 coul d have
obt ai ned mechanics’ liens wi thout violating the automatic stay.
And those who perfornmed work before the debtor received the
$25, 000 may or may not have had mechanics liens: the record is
silent on that issue.
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made on such clains had they not been paid. |In any event, the
debt or has not adduced satisfactory evidence to provide answers
to those issues.

The debtor further argues that allow ng the Chapter 7
trustee to surcharge the debtor’s exenpt assets while the office
of the U S. Trustee pursues a denial of a discharge to the debtor
i s repugnant and inconsistent with this case. In support of this
argunent, the debtor seeks to distinguish the facts of this case
fromthose of Latman, principally based on the notion that the
debtors’ conceal nent of assets in Latman invol ved nore egregious
conduct than was found in the instant case, and that the nature
of the property sought to be surcharged in that case renders the
cases distinguishable. First, although the U S. Trustee’s deni al
of discharge conplaint had yet to be resolved at the tine the
debtor filed her brief in this matter, the U S. Trustee has since
prevailed in his effort, a fact that wei ghs against the debtor in
resolving the instant dispute. Furthernore, although
di stingui shable on its facts in sone respects, this case and
Lat man share one critical fact in common: both cases involve
creditors who were wongfully deprived of a possible distribution
of funds due to the debtor’s knowi ng conceal nent of an estate
asset fromthe Chapter 7 trustee.

G ven that the debtor has thus far failed to satisfy the

court’s order granting recovery of $25,000 pursuant to the

11



Chapter 7 trustee’s turnover notion, the nost equitable solution
is to allowthe trustee to surcharge the debtor’s exenpt property
in an anount equal to that owng to the Chapter 7 trustee.
B

The question remai ns whether the debtor should be held in
civil contenpt for failing to conply with the turnover order.
The turnover order was not directed to a specific res still in
the debtor’s possession as the proceeds of the settlenent of the
| awsuit had been dissipated. The judgnent granting the turnover
notion was thus cast in the nature of a nonetary judgnent to nmake
the estate whole. A contenpt notion is not an appropriate

vehicle for enforcing a nonetary judgnent. See Patterson v.

America's Voice, Inc. (Inre Anerica's Voice, Inc.), 2000 W

33529764 (Bankr. D.D.C. 2000). Although the court in Karl, 313
B.R at 832, awarded attorney’s fees to a trustee in addition to
granting a surcharge of exenpt property, the debtors there had
failed to conply with orders to turn over a specific res, a

pi ckup truck, and thus were held in civil contenpt. An award of
attorney’s fees is appropriate as a conpensatory sanction for
damages (the incurring of attorney’s fees) arising fromcivil
contenpt. Here, the debtor did not fail to conply with an order
of the court and instead sinply failed to pay a nonetary
judgnent. She is thus not in civil contenpt, and the trustee

points to no statute or common | aw exception varying the ordinary

12



American rule that parties bear their own attorney's fees.
11
An order foll ows.
[ Signed and dat ed above. ]
Copi es to:

Al l Counsel of Record; Chapter 7 Trustee; Debtor; U. S. Trustee.
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